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Hoffman’s Key Conclusion Demonstrably False:
The Omission of Key Documents and Facts Distorts the Truth

Based upon documents described in this response, we can now demonstrate the following:

Despite eight months of research and more than $4.1 million in fees, Mr. Hoffman’s report
omits the key Department of Defense documents that governed military interrogations in the
period leading up to the PENS report. Only that omission enables him to make the false claims
at the core of his major conclusion: that DoD guidelines did not prohibit abusive interrogation

techniques and that we wanted the PENS guidelines to be similarly “loose.” In fact, the DoD
policies — some of which we helped to draft — were very restrictive. Moreover, the PENS report
clearly states that psychologists are bound by those policies as well as by the relevant
international treaties.
In the face of the documents Mr. Hoffman ignored, his major conclusion collapses. As this
response will also demonstrate, that omission is part of a pattern of omissions, factual
mistakes, and unsupported inferences that pervade the rest of his report.

Background

In November 2014, the Board of Directors of the American Psychological Association (APA)
engaged David H. Hoffman, a partner in the law firm of Sidley Austin, to conduct an independent
investigation of the process leading up to the report issued by the APA’s Presidential Task Force on Ethics
and National Security (PENS) that provided guidelines for psychologists involved in interrogations. Mr.
Hoffman delivered his report on June 27, 2015. It was accepted immediately and uncritically by the APA,
and those attacked in it were given no meaningful opportunity to reply before the APA Board and Council
acted on it, and its conclusions were reported in the New York Times. As we said in our initial response on
July 31, even a superficial reading of the report shows that it is written as a prosecutorial brief, not an
objective review of the facts. At that time, we promised further, fact-based responses. This is the first
such response, issued on behalf of the following individuals named in the report: Colonels (Ret.) L. Morgan
Banks, Debra L. Dunivin and Larry C. James, and Dr. Russ Newman (APA Executive Director for Professional
Practice until December 31, 2007).

Our findings

The documents Mr. Hoffman omitted clearly show that, prior to the work of the PENS Task Force
in late June of 2005, restrictive DoD interrogation policies were already in place prohibiting the abusive
interrogation tactics, including sleep deprivation and stress positions, that the Hoffman report
erroneously claims we colluded to enable. It is only by omitting a meaningful analysis of these documents
that he is able to:



e (Claim incorrectly that the DoD interrogation policies in place at the time of PENS relied on
“high-level concepts and did not prohibit techniques such as stress positions and sleep
deprivation....”?

e Claim incorrectly that we and others had motives to keep the PENS guidelines “loose” so that
they would not constrain abusive interrogations. That claim is nonsensical in the face of the
restrictive military policies issued in 2004 and early 2005, some of which we participated in
creating.

These policies — not the earlier guidelines and outdated Bush-administration policies on which
Mr. Hoffman relies — provide the critical context for the PENS report. And, in fact, language was inserted
into the PENS guidelines to make it clear that military psychologists were bound by these most recent
policies, as well as by the U.N. Convention Against Torture and the Geneva Conventions governing the
treatment of prisoners of war. (See pages 13-14 for the facts that support this statement.)

In the coming weeks, we will demonstrate that the report’s other major findings rest similarly on
omissions and factual errors, as well as mischaracterizations and unsupported inferences. The result is a
story that, while plausible to those not involved in the events it describes, turns truth on its head. The
consequence has been to wreak irreparable damage upon our reputations and our careers and, more
importantly and shamefully, upon the reputation of the APA and our profession. All this has happened
without the APA having given us the opportunity to state our case to its Board or Council.

Far from enabling abusive interrogations, those of us in the military were working successfully
to put in place the restrictive policies that ended the abuses. We outline those efforts on page 11 and
will provide more details about them in our more comprehensive response.

That full response will take more time given not only the length of Mr. Hoffman’s report, but also
the volume of key documents and facts that it omits and that we have had to gather ourselves.? For the
time being, we list several of the most obvious errors at the end of this response.

We believe objective observers, once they review all of the documents and facts, not only those
Mr. Hoffman chooses to present, will conclude that his report’s conclusions are profoundly wrong. The
report’s omissions, factual errors and mischaracterizations are difficult to attribute to anything other than
a prosecutorial zeal to reach a pre-ordained conclusion, the conclusion reached by those whose attacks
he describes on the report’s first page. We have tried not to let our outrage infect the tone of this
response. But we find it reprehensible that any reputable law firm would issue such a deeply misleading
report, and that the APA would rush to accept and thereby sanction the report without carefully reviewing
it and giving those attacked a chance to respond.

! Hoffman report, page 12; pdf page 27.

2 As we have stated previously, our investigation has been hampered by lack of access to Mr. Hoffman’s notes and
the emails, and other documents provided to him by the APA, or others, that he did not include in his document
binders. Given the pattern of omissions in the report, and our knowledge that the report does not reflect the full
content of at least some interviews, those notes gain added importance. The APA, through its counsel, refused our
request; Mr. Hoffman has not had the courtesy even to respond to a request made by Dr. Newman for those
materials on August, 27, 2015.


http://www.apa.org/independent-review/APA-FINAL-Report-7.2.15.pdf

THE FACTS: AN EXECUTIVE SUMMARY

1. The report’s central conclusion is that APA officials “colluded with important DoD officials to
have APA issue loose, high-level ethical guidelines that did not constrain DoD in any greater fashion than
existing DoD interrogation guidelines.”® The DoD guidelines, the report claims, “used high-level concepts
and did not prohibit techniques such as stress positions and sleep deprivation....”*

The facts: As the documents Mr. Hoffman omitted show, the DoD interrogation policies in effect
in June 2005, when the PENS report was created, were very restrictive. For example, the Standard
Operating Procedures (SOP) for Iraq issued on January 27, 2005, specifically prohibited sleep management
and stress positions, among several other techniques. The policies also incorporated the provisions of the
relevant Geneva Conventions. Mr. Hoffman’s report never refers to these restrictive DoD policies. Given
these policies, the claim that we wanted loose APA guidelines so that DoD could continue abusive
interrogations simply makes no sense, especially given that those of us in the military were involved in
creating some of these military guidelines.

2. The report also concludes that “there remained a substantial risk, that without strict
constraints, such abusive interrogation techniques would continue” and that we and others exhibited
“substantial indifference to the actual facts regarding the potential for ongoing abusive interrogations
techniques.””

The facts: As the documents we cite demonstrate, by the time of the PENS report all evidence
showed that abusive interrogations within DoD had ended and were highly unlikely to resume, given the
prohibitions against them and the penalties for violating those prohibitions.® Here as elsewhere, Mr.
Hoffman conflates times periods in order to ignore the major changes in interrogation policies and
practices that took place in 2004, after the Office of Legal Counsel (OLC) memos that provided an
expanded view of permissible interrogation techniques were withdrawn.

3. Mr. Hoffman concludes that the PENS guidelines were unduly loose in a way that did not
constrain abusive interrogations. In particular, he makes two claims. Although those claims lose their force
given the restrictive military guidelines already in place, they are in themselves false.

The first claim:

The leading ethical constraint in the report was that psychologists could not be involved in any
way in torture or cruel, inhuman or degrading treatment. But it was well known to APA officials at
the time of the report that the Bush Administration had defined “torture” in a very narrow fashion,

3 Hoffman report, page 9, pdf page 24.

4 Hoffman report, page 12, pdf page 27.

5 Hoffman report, page 9, pdf page 24.

6 Our response relates only to DoD; we cannot speak to policies or practices within the Central Intelligence Agency
(CIA) or to the activities of Dr. James Mitchell and Dr. Bruce Jessen, whose company contracted with the CIA to
conduct interrogations. We note, however, that the Hoffman report regularly ignores the clear difference between
the approaches of the DoD and the CIA that had developed in late 2003, 2004 and 2005. DoD was governed by its
own policies which, by that time, clearly did not authorize abusive techniques. We note that Mr. Hoffman states that
Dr. Mitchell told him (emphasis added): “DoD was genuinely interested in adhering to the Ethics Code and was
seeking clarity about its guidelines, whereas the CIA would not have changed its operational decisions based on
the ethical statements of a professional association.” Hoffman report, page 144, pdf page 162.
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and was using the word “humane” to describe its treatment of detainees despite the clear
indications that abusive interrogation techniques had been approved and used. Thus, APA knew
that the mere use of words like “torture,” “inhuman,” or “degrading” was not sufficient to provide
guidance or draw any sort of meaningful line under the circumstances.”

The facts: The Bush Administration memos providing a narrow definition of torture had been
withdrawn by the time of PENS insofar as they applied to the DoD. As a report of the Office of Professional
Responsibility (OPR) made clear, as of December of 2003 the “Yoo memo” underpinning an expansive
view of permissible DoD interrogation techniques was verbally withdrawn.® At some point after Deputy
Attorney General Patrick Philbin testified before the House Permanent Select Committee on Intelligence
on July 14, 2004, the DoD informed the OLC that it did not need a replacement for the Yoo memo.°® The
verbal withdrawal of the Yoo memo in December of 2003 was then reiterated in writing in February of
2005.1° The more general OLC “Bybee memo” giving an expanded view of permissible interrogation
techniques was withdrawn in June of 2004, and the OLC memo issued in December 2004 made it very
clear that torture would be defined with reference to the United Nations Convention Against Torture
(CAT) as well as U.S. law.! (A second, classified Bybee memo applied to the CIA and was replaced by
memos in May of 2005 that were also specific to the CIA.) Mr. Hoffman’s conclusion rests on ignoring
developments in 2004 and 2005 and the distinction between CIA and DoD policies.?

The second claim:

Mr. Hoffman concludes that the PENS guidelines did not require adherence to the Geneva
Conventions. His language also clearly implies that we were unconcerned with the Conventions.

Although the relatively small number of non-DoD voting members of the task force made some
efforts to push for greater specificity and for definitions based on the Geneva Conventions, their
efforts were rejected by the DoD members of the task force, the APA Ethics Director, and the other
key APA officials who were included in the meeting.*?

... the PENS report does not fully embrace international legal standards.**

The [PENS] statement also makes reference to, at Wessells’s behest, the Geneva Convention
Relative to the Treatment of Prisoners of War and the U.N. Convention Against Torture. But as
discussed earlier, these provisions are not made binding on psychologists in these detainee
settings. °

The facts: As we demonstrate below in section 3, the actual language of PENS guidelines made it
clear that U.S. law incorporates all treaties to which the U.S. is a party, including the CAT. It also makes
clear that psychologists must “follow” the most recent applicable regulations, and that those regulations

7 Hoffman report, page 12, pdf page 27.

8 Office of Professional Responsibility Report, page 112, pdf page 118.

9 Office of Professional Responsibility Report, page 121, pdf page 127.

10 Levin Memo, February 4, 2005.

11| evin Memo, December 30, 2004.

12 Mr. Hoffman did not find that APA officials colluded with the CIA. Hoffman report, page 10, pdf page 25.
13 Hoffman report, page 12, pdf page 27.

14 Hoffman report, page 251, pdf page 270.

15 Hoffman report, page 305, pdf page 324.
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incorporate the Geneva Conventions and the CAT. (The PENS Task Force Report even contained links to
those texts.'®) As DoD psychologists were aware and as we discuss in Section | below, the regulations
governing DoD interrogations had become tight, not loose.

In the face of the actual PENS language, it is difficult to see any basis for Mr. Hoffman'’s
characterization of the report. The PENS guidelines could be considered “loose” only by those who wanted
policy outcomes — for example, that psychologists should have no involvement in interrogations — that
the Board of Directors and the PENS Task Force as a whole did not accept, or wanted a degree of specificity
about which there was no consensus and which ethical guidelines in other professions do not attempt.?’

In the following pages, we provide supporting details for each of these three points. In the
concluding pages, we describe some of the report’s many other factual inaccuracies and
mischaracterizations.

THE FACTS: THE SPECIFICS

1. Mr. Hoffman’s Central Conclusion Collapses in the Face of the Timeline of Events Pre-PENS
Hoffman states as fact the following conclusion (emphases added):

Our investigation determined that key APA officials, principally the APA Ethics Director joined and
supported at times by other APA officials, colluded with important DoD officials to have APA issue
loose, high-level ethical guidelines that did not constrain DoD in any greater fashion than existing
DoD interrogation guidelines.... Thus, we conclude that in colluding with DoD officials, APA
officials acted (i) to support the implementation by DoD of the interrogation techniques that DoD
wanted to implement without substantial constraints from APA; and (ii) with knowledge that
there likely had been abusive interrogation techniques used and that there remained a
substantial risk, that without strict constraints, such abusive interrogation techniques would
continue; and (iii) with substantial indifference to the actual facts regarding the potential for
ongoing abusive interrogations techniques.®

This conclusion rests on the assumption, for which Mr. Hoffman provides no facts, that at the
time of the PENS report the existing DoD interrogation guidelines allowed for abusive
interrogations. They did not.

16 Dr. Mike Wessells, PENS listserv notes, page 91. The day after the PENS Task Force meeting, Dr. Wessells states:
“One very small but important suggested change is that yesterday, we had agreed to include under the fourth point
reference (in two places) to both the Geneva Conventions and the Convention Against Torture (which applies to
detainees who are not Prisoners of War).” And in fact, those references are included in the final text of the report.
Report of the American Psychological Association Presidential Task Force on Psychological Ethics and National
Security (PENS), June 2005, page 5, pdf page 6.

17 For example, the American Bar Association Model Rules of Professional Conduct state: “A lawyer shall not
counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent...” The
ethics code doesn’t list all the specific ways that an attorney should not assist a client in committing a crime or
fraud.

18 Hoffman report, page 9, pdf page 24.
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He states essentially the same conclusion on pages 65 and 68. He further states:

During the task force’s pre-meeting communications, during its three-day meetings, and in
preparing the task force report, Behnke [Dr. Stephen Behnke, the APA Ethics Director at the time
of PENS] and Banks closely collaborated to emphasize points that followed then-existing DoD
guidance (which used high-level concepts and did not prohibit techniques such as stress
positions and sleep deprivation), to suppress contrary points, and to keep the task force’s ethical
statements at a very general level in order to avoid creating additional constraints on DoD.*®

Although Mr. Hoffman refers to “existing interrogation” policies and guidelines, he never provides
the actual DoD policies that were in place as of June 2005 when the PENS Task Force convened. Instead,
he refers to DoD policies in place in 2002, 2003, and late 2004, or to CIA policies. (The late 2004 document
is a SOP for BSCTs?° at Guantanamo that was replaced on March 28, 2005, by a SOP that Colonel Dunivin
drafted. That later document is actually included in the report’s document binders but not listed in their
index or referred to in the report.)?

Here as in many other places, the Hoffman report relies on both omissions and misstatements to
reach its conclusions. As the documents we describe and attach to this response demonstrate, Mr.
Hoffman’s main conclusion is false.

The Documentation Mr. Hoffman Didn’t Provide or Analyze

As the documents demonstrate, military personnel were under clear orders to treat detainees
humanely. This had manifested in a number of policies prohibiting abusive interrogations and defining
abuse quite specifically. The policies in place incorporated the relevant Geneva Conventions as well as the
provisions of the Army Field Manual (FM 34-52). As the charts on pages 9 and 10 show, policies for Iraq
and Afghanistan specifically prohibited sleep deprivation and stress positions (among other things). For
Guantanamo, the policies we have obtained contained a list of permitted techniques that did not include,
among other techniques, sleep deprivation and stress positions. In addition, in a statement included in
the Hoffman Report (Binder 5, HC00022699), General Randall Schmidt (as the first author of that report)
said that sleep deprivation was barred in Guantanamo in March 2004, and The Review of the FBI’s
Involvement In and Observations of Detainee Interrogations in Guantanamo Bay, Afghanistan, and Iraq
(Reference 12) states that specific stress positions were expressly prohibited in May 2004. All of the
documents to which we refer were freely available to Mr. Hoffman on the internet.

To understand how these changes had come about, an understanding of the timeline of events in
2004 and 2005 — which Mr. Hoffman ignores — is critical.

e Prior to 9/11, Army interrogators had relied on the guidance of the FM 34-52, which contains
explicit directions as to which interrogation techniques are allowed and which are considered
abusive or cruel, inhumane or degrading treatment. 22

1% Hoffman report, page 12, pdf page 27.

20 A “BSCT” is a Behavioral Science Consultation Team whose members are trained military health professionals.
BSCT’s monitoring of interrogations helps ensure compliance with U.S. law, DoD regulations, local guidelines, and
ethical standards.

21 Hoffman report, footnote 923, pdf page 233, and the references to the supporting documents in Binder 3, pdf
page 978, DODDON-000760-000772.

22 Army Field Manual, 34-52; pages |-6 through 1-9.
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e After 9/11, memos issued by the OLC expanded the range of interrogation techniques that would
not be regarded as “torture.” When those legal memos were withdrawn in 2003 and 2004, the
OLC affirmed that interrogations were governed by the CAT, and it became clear to the military
that interrogations were once again governed primarily by the restrictions in FM 34-52.

e During mid-2004 and early 2005, the FM 34-52 restrictions against abusive interrogations were
reinforced by a series of specific policies governing Iraq, Afghanistan and Guantanamo. As a
result — and as many members of the PENS Task Force were aware and as was discussed on the
PENS listserv — at the time of the PENS deliberations, the DoD interrogation policies were specific
and forceful in their prohibitions against abusive interrogations.

The following charts provide the details of these developments. The relevant portions of the
documents to which they refer are appended and the reference for the full document is listed in the
reference table.



In December 2004, six months before PENS, the Office of Legal Counsel memos that expanded permissible interrogation techniques
were withdrawn, and a new memo made it very clear that the United Nations Convention Against Torture applied to all interrogations

e The OLC memo (one of the “Bybee memos”) underlying an expanded view of permissible interrogation techniques was withdrawn in June of 2004 and a new
memo substituted in December of 2004, almost six months before PENS convened. The substitute memorandum made it clear that “[t]orture is abhorrent,”
that interrogators were bound by the United Nations Convention Against Torture, and that the prohibitions in CAT were reflected in US criminal laws. There was
no question what the law was at the time of PENS. Reference 1.

e 0n February 4,2005 the General Counsel of DoD was reminded in writing by the OLC that the Yoo OLC memo that underpinned the DoD interrogation program
(issued in 2003) had been withdrawn verbally in December of 2003, and that the memorandum was being formally withdrawn. Reference 2.

e Consistent with the issuance of the new local policy guidance memos, in the late summer of 2004, DoD notified the OLC that it did not need a replacement for
the Yoo 2003 memo. Reference 3.

Thirteen senior-level government investigations and hearings prior to PENS had produced changes in policies and procedures as
early as May of 2004, just after the abuses at Iraq were discovered

e 0On May 6, 2004, General Abizaid, the senior command officer for the Central Command area of responsibility (encompassing Iraq and Afghanistan), ordered
all of the Central Command to conduct interrogations in accordance with FM 34-52. That Manual prohibits, for example, food deprivation, prolonged stress
positions, and abnormal sleep deprivation. Reference 4.

e 0On May 18, 2004, CNN reported that the Army had banned “sleep and sensory deprivation and keeping prisoners in stressful positions” in Iraq and was
reviewing the policies in Afghanistan. Reference 5.

e 0n March 10,2005, testifying before the Senate, Admiral Church had the following exchange with Senator McCain: Senator McCain: “Are all the interrogation
techniques now in keeping with international law and with treaties that the United States of America is signatory to?” Admiral Church: “Yes, sir.” Senator
McCain: “In your mind there is no doubt?” Admiral Church: “There is no doubt in my mind.” Reference 6.

e In April of 2005, the New York Times reported that DoD was working on a revision to the Army Field Manual which would contain even more specifics about
prohibited interrogation techniques. Reference 7.




IRAQ POLICIES

e 0n May 13 2004, the commander of Combined Joint Task Force 7, then the command structure for Irag, issued a policy that specifically prohibited the use
of six interrogation techniques, including sleep management, stress positions, change of scenery, dietary manipulation, environmental manipulation, and
sensory deprivation. Reference 8.

e The Schlesinger report made it clear that restictive interrogation policies for Iraq were in place beginning May 13, 2004. That report is in Mr. Hoffman’s
Binder 4 and is linked to FN 1640 but never analyzed.

e 0On January 27, 2005, the May 6, 2004, policy for all of CENTCOM was reinforced by SOP for everyone in Iraq that stated (emphasis added): “All
interrogations and tactical questioning will comply with the applicable provisions of the Law of War, the Geneva Conventions, and with US policy, which require
us to treat all persons humanely and with dignity and respect. This policy also expressly prohibits acts of violence or intimidation and physical or mental
torture. Humiliation is a violation of the Geneva Gonventions and is therefore prohibited. Threats, insults, and exposure to inhumane treatment as a means
of or aid to interrogation are not authorized and will not be condoned... Under no circumstances will the following interrogation techniques be
approved or utilized: sleep management, stress positions, diet manipulation, environmental manipulation, removal of clothing, or sensory
deprivation. Military working dogs will not be used for, or be present during, interrogations.” Reference 9.

AFGHANISTAN POLICIES

e 0n May 16, 2004, an order to the Combined Forces Command-Afghanistan stated unequivocally (emphasis added): “Intelligence questioning of detainees
will be conducted strictly I[n] Alccordance] W[ith] the Geneva Gonventions. Physical abuse of any type, any form of intentional humiliation,
verbal abuse, or deprivation of sleep, food or water are explicitly forbidden. Intelligence value remains secondary to treating all detainees
humanely with a view to their ultimate release and reconciliation as a part of Afghanistan’s future.” The order also stated that “Persons
subject to the U[niform]Clode]Miilitary]J[ustice] (UCMJ) may be punished thereunder” for violating that prohibition. Reference 10.

e The Schlesinger report makes clear that restrictive policies were in place for Afghanistan since June of 2004.

GUANTANAMO POLICIES

e The Guantanamo (or “Camp Delta”) SOP issued in March 2004 prohibited abuse, “any form of corporal punishment,” physical exercise as punishment
(considered a stress position), and “verbal harassment.” It also mandated that “detention operations meet with the principals of the Geneva Conventions,”
and stated that violations of the SOP could be punished under the UCMJ. Reference 11.

e General Schmidt has stated publicly that sleep deprivation was barred in Guantanamo in March 2004 (Hoffman report; Binder 5), and the
Schlesinger Report makes it clear that, since April of 2003, the only techniques specifically authorized did not include sleep deprivation, stress positions, or
exploiting phobias. The Review of the FBI's Involvement In and Observations of Detainee Interrogations in Guantanamo Bay, Afghanistan, and Iraq states that
in May 2004, specific stress positions were again expressly prohibited. Reference 12.

e The SOP governing BSCT personnel at Guantanamo, issued on March 28, 2005, states (emphasis added): “Use psychological expertise to provide monitoring,
consultation, and feedback regarding the entire detainee environment in order to assist the command in ensuring humane treatment of detainees, the
prevention of abuse, and the safety of U.S. personnel. .... In addition to the other duties and qualifications noted in this document, it is the responsibility
of all BSCT personnel to familiarize themselves with and adhere to the UCMJ, Geneva Conventions, applicable rules of engagement, local
policies, as well as professional ethics and standards of psychological practice. All BSCT personnel will be expected to:...Immediately
report any suspicions of abuse of detainees or misconduct by U.S. personnel to JIG Director who is responsible for further reporting to JTF
Commander.” Reference 13.
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Hoffman refers to none of the documents described above, although they could have been
easily found. (For example, buried in Binder 4 of his supporting materials is a chart in the August 2004
Schlesinger Report (The Final Report of the Independent Panel to Review Department of Defense
Detention Operations) that could have guided him to many of these documents and, therefore, through
an analysis of the “existing DoD guidelines” in June of 2005.)

Participation of Military Members in Drafting Policies to End Abuses and Prevent Future Abuses

When the March 2005 BSCT SOP was put into effect, Colonel Dunivin was stationed at
Guantanamo and had participated in drafting it. She alluded to this in an email contained in Mr. Hoffman's
binders.? Colonel Banks was an author of the Army Inspector General’s report, issued in July of 2004, on
interrogations in Iraq and Afghanistan, and was responsible for listing in the report all of the provisions of
the Geneva Conventions that applied to interrogations, including, for example, “No degrading
treatment.”?* And, at the time of PENS, Colonel Banks was consulting to the Army on a revision to the
Army Field Manual that, as a New York Times article reported, was to contain even more specifics about
prohibited interrogation techniques.?

Additionally, after the pictures of abuse from Iraq surfaced, Colonel James met with Dr. Phil
Zimbardo, the author of the Stanford prison experiments, to discuss how to minimize abuses. While on a
plane to Iraq, Colonel James outlined the beginnings of a SOP to prevent abuses. The first restrictive SOP
was put in place in May of 2004, expressly prohibiting sleep deprivation and stress positions and
incorporating the Geneva Conventions. While in Iraq, Colonel James trained staff on appropriate
interviewing techniques that were consistent with those documents. He noted at least twice on the PENS
listserv that restrictive policies were in place at the time of PENS, but he could speak about those
prohibitions only in general terms since their contents were still classified.

Mr. Hoffman failed to ask about any of these activities during his multiple interviews with us.
When we tried to bring up these facts, he told us they “weren’t relevant” and he wanted to know only
about our interactions with APA. We even offered to try to have the general topics Mr. Hoffman wanted
to speak about cleared in advance with the military but were rebuffed by him. Yet these topics are clearly
relevant to the tale Mr. Hoffman spins, and our attorney — without the resources of a major law firm —
was able to gather the relevant documents simply by searching the internet.?®

2. All Available Evidence Showed that Abusive Interrogations in the Military Had Ended

The Hoffman report states that the “collusion” to create loose PENS guidelines took place
(emphasis added):

... (ii) with knowledge that there likely had been abusive interrogation techniques used and that
there remained a substantial risk, that without strict constraints, such abusive interrogation

23 Hoffman report, Binder 1, pdf page 895, APA 0035139.

24 Department of the Army the Inspector General (DAIG) Report, page E-9, pdf page 211.

25> New York Times article concerning the new Army Field Manual, April 28, 2005.

26 The first Iraq SOP is still classified; however, its contents were partially disclosed in the Formica report
(Reference 8). The Iraq SOP from January 2005, cited herein, is still mostly classified but is publicly available
(Reference 9). To the extent it is classified we have refused to discuss its contents or comment on it with our
attorney.
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techniques would continue; and (iii) with substantial indifference to the actual facts regarding
the potential for ongoing abusive interrogations techniques.?’

These APA officials took this position while intentionally avoiding an effort to gather
information about whether “enhanced” interrogation techniques were still occurring—
although they would have had every reason to believe that stress positions and sleep
deprivation (among others) were still being used at the time of PENS because of the reluctance
of Banks and other DoD officials to declare them prohibited. We would not call this “supporting
the implementation of enhanced interrogation techniques,” but we would say this was supporting
the implementation by DoD of the interrogation techniques it wanted to implement, without
substantial constraints from APA, and with knowledge that there likely had been abusive
interrogation techniques used, and there remained a substantial risk that without strict
constraints, such abusive interrogation techniques would continue.?®

Before the time of PENS, as the chart below illustrates, 13 senior-level investigations into detainee

abuse had taken place (additional reports were released after PENS). All of those reports are either
publicly available in some form or have been publicly reported on. Yet Mr. Hoffman gives very short shrift
to their contents, and ignores most of their findings.?

Everyone knew that abuses had occurred. However, Mr. Hoffman provides no evidence — and

there is none — to back up his assertion that there was a “substantial risk” abuses were likely to continue
in DoD interrogations. Instead, his assertion relies solely on the fact that abuses had occurred and the

27 Hoffman report, page 9, pdf page 24.

28

Hoffman report, page 68, pdf page 83.

2 Chart adapted from Office of the Inspector General of the Department of Defense, Review of DoD-Directed
Inspections of Detainee Abuse, August 25, 2006; page 32, pdf page 42.

12


http://www.apa.org/independent-review/APA-FINAL-Report-7.2.15.pdf
http://www.apa.org/independent-review/APA-FINAL-Report-7.2.15.pdf
http://fas.org/irp/agency/dod/abuse.pdf
http://fas.org/irp/agency/dod/abuse.pdf

mistaken assertion that there were no restrictive guidelines in place. Given the guidelines actually in place,
the bright light cast onto abuses by many reports, the commitment of military leadership to preventing
abuses, the authority given military psychologists to report abuses, and the realization that the whole
world was watching, it was highly unlikely that abusive interrogations would be attempted or, if
attempted, could take place undetected within the DoD. (Again, our knowledge is limited to the DoD, not
the CIA.)

In the chart on page 9, we cited an exchange between Senator McCain and Admiral Church during
Admiral Church’s March 2005 testimony before the Committee on Armed Services, which was charged
with reviewing the interrogation polices. The exchange deserves repetition (See Reference 6):

Senator McCain: "Are all the interrogation techniques now in keeping with international law and with treaties
that the United States of America is signatory to?"

Admiral Church: "Yes, sir."

Senator McCain: "In your mind there is no doubt?"

Admiral Church: "There is no doubt in my mind."

Here again, Mr. Hoffman conflates time periods and ignores the specifics of what transpired
between the post-9/11 period and the period preceding PENS, as well as the differences between CIA and
DoD approaches to interrogation policies.

3. The PENS Guidelines Were Understood by Military Psychologists to Prohibit Abusive
Interrogations

As we explained above, the claim that the PENS guidelines were too general to constrain abuses
loses its significance if military psychologists were already bound by strict military guidelines, as they were.
However, there was no doubt among military psychologists that the PENS guidelines themselves
prohibited techniques that contravened the FM 34-52 or the international conventions incorporated in
U.S. laws. It is striking that Mr. Hoffman avoids backing up his characterization of the guidelines by actually
quoting them.

In direct contrast to Mr. Hoffman’s characterizations of the PENS guidelines, they make it clear
that psychologists are obligated to follow the most recent regulations governing their roles,
and that those regulations incorporate the U.N. Convention Against Torture as well as the
Geneva Convention Relative to the Treatment of Prisoners of War. (And, as we have
demonstrated, the DoD regulations include even more specific restrictions.) In addition, the
governing OLC guidance — the two memos issued by Acting Assistant Attorney General Daniel
Levin in December 30, 2004 and February 4, 2005 — that applied to the DoD made clear that
the CAT as well as relevant U.S. laws applied to military interrogations. No military
psychologist could rationally have believed at the time of PENS that relevant Geneva
Conventions and the CAT should not apply to their work, nor did the military psychologists
involved with PENS take that position.
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Statement four of the PENS Guidelines states (emphasis added):

Psychologists do not engage in behaviors that violate the laws of the United States, although
psychologists may refuse for ethical reasons to follow laws or orders that are unjust or that violate
basic principles of human rights. Psychologists involved in national security-related activities
follow all applicable rules and regulations that govern their roles. Over the course of the recent
United States military presence in locations such as Afghanistan, Iraq, and Cuba, such rules and
regulations have been significantly developed and refined. Psychologists have an ethical
responsibility to be informed of, familiar with, and follow the most recent applicable regulations
and rules. The Task Force notes that certain rules and regulations incorporate texts that are
fundamental to the treatment of individuals whose liberty has been curtailed, such as the
United Nations Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment
or Punishment and the Geneva Convention Relative to the Treatment of Prisoners of War. (The
original PENS document then includes a link to those two documents.)

Mr. Hoffman simply assumes that, because the PENS guidelines did not ultimately reflect the
views of some of the Task Force’s members (views he clearly adopts as his own), malign motives were in
play to make the guidelines ineffective. Aside from that obvious bias, his assertions contain the following
mistakes:

e As we discussed above, although he emphasizes the outdated Bush administration OLC
memos (the “Bybee” and “Yoo” memos) as the appropriate context within which words such
as “torture” would be interpreted, he ignores the fact that the Bybee and Yoo memos had
been withdrawn and that the military had been issuing stringent interrogation guidelines (as
had been reported in the press). No military psychologist involved in national security
interrogations was in doubt that the military had increasingly adopted a very different
attitude toward what were permissible interrogation techniques. The local rules and
regulations governing interrogations, and therefore military psychologists’ behavior, all
incorporated the Geneva Conventions and contained strict prohibitions against abusive
techniques.3® Although some of the regulations were still classified at that time and could not
be discussed in detail, they were well known to and governed the conduct of the PENS Task
Force military members.

e Mr. Hoffman states that, because efforts by some PENS Task Force members to push for
definitions based on the Geneva Conventions were rejected, the report did not ethically bind
psychologists by human-rights standards. This vastly oversimplifies and distorts the debate
within the Task Force. Statement Four states clearly that psychologists are bound by the
Geneva Conventions. The debate was not about that question. Federal employees and
military members pledge adherence to the laws of the United States — but those laws
automatically encompass treaties to which we are a party. Military members expressed
concern that they could not commit to a broad adherence to international law because it
could conflict with the wording of the oath that they take. The debate, therefore, was about
whether the PENS guidelines, if they were to be effective for military psychologists, should
refer directly to international laws or to the U.S. laws that incorporate the relevant

30 Colonel James made this point several times on the PENS listserv, pages 47; 144.
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international laws. This is a debate about the relationship between U.S. and international law
that is conducted in many settings, not just this one.

In this setting, the debate was further complicated by the fact that the U.S. government held
that the Geneva Conventions applied only to certain enemy combatants, and not all national
security detainees.3! Clearly, throughout this period there were significant disputes about the
law governing detainee interrogations, disputes conducted at levels of government beyond
ours. Those of us in the military set out to change the policies on the ground that governed
psychologists’ conduct to make it clear that, at each site, the Geneva and U.N. Conventions
applied and abusive interrogations were not permitted. This approach allowed us to bring
about these changes while staying in the chain of command and without contradicting our
government’s stated policy on this legal issue.?? All of our work was motivated by a desire
to provide all psychologists who would work in these settings in the future with guidance
that would allow them to resist abusive techniques and obligated them to report any
suspected abuses that might occur. All of us believed this was extremely important work for
our profession. All of us also firmly believe that the standards defined by the Geneva and
U.N. Conventions should apply to all detainees — and, in fact, some of the guidelines we
have described make that clear. As even Jean Marie Arrigo, one of our most vocal critics,
noted, Colonel James and Colonel Banks both stated that they believed that the relevant
Geneva Conventions should apply.3® None of us doubted for a minute that we should abide
by the Geneva Conventions in every circumstance, whether or not detainees were considered
enemy combatants.3*

e Mr. Hoffman ignores that Dr. Behnke had clearly studied the scope of U.S. laws and the
appropriate approach to relying on U.S. law in the PENS guidelines. As indicated by Dr.
Behnke’s handwritten notes, his position was informed by a May 2005 article by the
Physicians for Human Rights that described all the applicable U.S. laws that allowed sanctions,
including criminal sanctions, to be imposed on psychologists who participated in abusive or
cruel, inhumane or degrading treatment. 3°> Those laws incorporate the prohibitions of the
Geneva Conventions and of the CAT to which the United States is a signatory. (For example,
the 1999 Initial Report of the United States to the U.N. Committee against Torture states that
“Every act of torture within the meaning of the [CAT] is illegal under existing federal and state
law, and any individual who commits such an act is subject to penal sanctions as specified in
criminal statutes."*®) Dr. Behnke’s reliance on that careful legal analysis is clearly shown in

31 The Obama Administration has dropped the term “enemy combatant” but retains the right to detain those who
provide "substantial" assistance to al-Qaeda and its associates globally.

32 Understanding the Oath of Office taken by military members and federal employees.

33 Hoffman report, Binder 3, Arrigo notes pdf pages 805-830; 815.

34 In stark contrast to what Mr. Hoffman concludes, Senator Levin, in his remarks when releasing the Senate Armed
Services Committee Report in April of 2009, noted that military psychologists — including Colonel Banks — warned
against the use of harsh techniques as early as 2002: “On October 2, 2002, Lieutenant Colonel Morgan Banks, the
senior Army SERE psychologist, warned against using SERE [Survival Evasion Resistance and Escape] training

techniques during interrogations in an email to personnel at GTMO ...."”.
35 Break Them Down, May 2005; Hoffman report, Binder 4, pdf page 985. HC 00008888.
36 Human Rights Watch, quoting from the U.N. Committee Report Against Torture, March 11, 2003.
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notes from his files that were given to Mr. Hoffman. Although Mr. Hoffman includes them in
his document binders, he does not discuss them in his report.

Within the PENS Task Force, there was at times heated debate, even among the various members
of the military branches, about whether the guidelines should be more specific about permissible and
prohibited techniques and whether the guidelines should rely on the Geneva Conventions directly or on
the U.S. laws that incorporated the Conventions. Throughout Mr. Hoffman’s report, it is clear that he takes
sides on those issues, despite his claim to neutrality. (See, for example, page 27, where he concludes,
without any evidence, that it is “naive or intentionally disingenuous” to believe that psychologists can
simultaneously prevent abusive interrogations and encourage effective techniques.) But the outcome of
the debates was entirely reasonable and, we believe, correct.

Other Conclusions in the Report Rest on Similar Factual Inaccuracies

Our more detailed reply will respond to Mr. Hoffman’s other major conclusions, all of which rest
similarly on omissions, opinions masquerading as fact, and unsupported inferences about motives. At this
time, we set forth only a few of these inaccuracies.

Appropriately disclosing and navigating the alleged conflict of interest

The report asserts that, because Dr. Newman is married to Colonel Dunivin, he had a “classic
conflict of interest” that was not adequately disclosed and should have barred him from participating in
any aspect of the PENS process. 37 As is the case again and again, a paragraph that states a conclusion is
not accompanied by any of the facts or documents that depict a different or more complex story, although
they are sometimes buried deep inside the report.

e Disclosure. Although the report acknowledges*® that various APA officials were aware of the
marriage, it does not make it clear that Dr. Newman had disclosed the marriage to the Board
of Directors and his superiors, as well as to others in the APA. The marriage was referenced
in October 2002 in the Monitor, the official publication of the APA, which is sent to all
members, with a picture listing their respective titles and positions.3® In addition, based on an
email drafted by Nathalie Gilfoyle, the APA’s General Counsel, in the context of the issue
described in the fourth of these bullet points, it appears that the marriage had been disclosed
to the APA Council in 2004.%° In sum, all of Dr. Newman'’s superiors and many members of the
Task Force, including the person who nominated him for inclusion as an observer, were aware
of the relationship.** Moreover, it was also commonly known that Colonel Dunivin was
deployed to Guantanamo. As Geoff Mumford, an APA staff member, said in an email to which
Mr. Hoffman refers, “it doesn’t appear to be a secret that she’s been down there.”*?

37 Hoffman report, pages 13-14, pdf pages 28-29.

38 Hoffman report, pages 13-14, pdf pages 28-29.

39 APA Monitor, October 2002, Reference 14.

40 Hoffman report, Binder 2, pdf pages 1401-1404, APA 0138161.

41 Hoffman report, page 258, pdf page 277.
42 Hoffman report, page 218, pdf page 237; Binder 1, pdf page 797, APA 0030060.
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General Counsel’s Awareness. Ms. Gilfoyle was presumably fully capable of deciding whether
Dr. Newman'’s role as an observer constituted a conflict and, if she thought it might be, of
saying so. Although Mr. Hoffman states that “Gilfoyle ... was surprised to learn of Newman's
involvement during the meetings,”** on Sunday, June 26, she and others received an email
from a member of the Task Force listing Dr. Newman (and her) as among those who
consulted on the project. She then emailed Dr. Behnke about her concerns about how the
draft would be reviewed before it was released, and copied Dr. Newman. In those exchanges,
she did not express surprise or concern about his involvement. Moreover, although we cannot
tell from the documents in the Hoffman report the degree of Ms. Gilfoyle’s ongoing
involvement in the PENS discussions, she was apparently sufficiently involved to be able to
tell Dr. Behnke, when she received the draft report, “I think this looks great and captures the

discussion well.”#*

Colonel Dunivin and Dr. Newman’s Role. Colonel Dunivin was not a member of the PENS Task
Force, did not attend the Task Force meeting, and did not participate in its deliberations at
all. Although she submitted names for inclusion on the Task Force based on competencies
and appropriate expertise, the decisions about whom to include were made by those to
whom the marriage and potential conflict had been fully disclosed. Dr. Newman was not a
member of the Task Force or of its listserv and did not help to draft its report. Instead, he was
a non-voting observer, chosen by people to whom the marriage had been fully disclosed. A
review of the notes of the Task Force meetings finds that he spoke less frequently than many
others. His comments focused appropriately on the role of psychology and psychologists in
the interrogation process, and were consistent with, and appropriate for, his duty of loyalty
to his employer and his position as the Executive Director for Professional Practice for APA.

Previous consideration of a potential conflict issue. In a footnote, the Hoffman report says
that the marriage had previously raised concerns and that, in late 2004 (just three months
before the PENS Task Force was approved by the Board), a Council member flagged it as a
potential conflict of interest when Dr. Dunivin was running for a position on the APA Finance
Committee. The footnote adds, without detail, that she withdrew her candidacy. It cites to,
but does not describe, a document buried in the document binders.* That document includes
a description, in an email, of advice requested by Ms. Gilfyole on behalf of the APA Board
from PriceWaterhouseCoopers (PwC). According to the email, PwC advised that “... this type
of service [that is, service on the committee] is not prohibited.” The email went on to state
that full disclosure would minimize the risk of a conflict, that actual conflicts could be dealt
with by recusal on an issue-by-issue basis, and that recusal “should be adequate to address
an actual conflict or the appearance of a conflict regarding a matter directly affecting the
Practice Directorate.”*® The document also makes clear that Dr. Dunivin was not required to
withdraw her candidacy for the Finance Committee because the marriage was regarded as a

43 Hoffman report, page 257, pdf page 276.
4 Hoffman report, Binder 1, pdf page 1064, APA 0040782.
4 Hoffman report, Binder 2, pdf pages 1401-1404, APA 0138161.

% 1d.
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conflict in and of itself, an inference that the wording of Mr. Hoffman’s footnote encourages.
Although the existence of this advice from PwC was never disclosed to Dr. Newman, Ms.
Gilfoyle as General Counsel of APA had the benefit of the guidance at the time of the PENS
meetings. Because we do not have the full language of the PwC advice, we cannot determine
its more specific relevance to the PENS discussions. However, the failure to disclose it or
include the full text of the advice — yet another omission — distorts Mr. Hoffman’s description
of the entire conflict issue.

The proper handling of an ethics complaint against Colonel James

As one of his three main conclusions, Mr. Hoffman states broadly that ethics complaints were
handled improperly to protect psychologists involved in interrogations.*” As evidence for that conclusion,
Mr. Hoffman cites an ethics complaint filed against Colonel James. Despite acknowledging that, if there
was a flaw in how ethics complaints were handled, it was systemic and not related specifically to
psychologists involved in interrogations, and despite acknowledging on page 522 of the 528-page text of
the report that its handling was “technically permissible,” he says it demonstrated a lack of diligence and,
by implication, a desire to protect Colonel James.*® But Mr. Hoffman fails to state that the same
complainant filed multiple complaints concerning Colonel James with two state licensing boards, and
that no board, and no court reviewing any of those state board decisions, has found those allegations
to have merit or to have been handled improperly. At this point, Colonel James’ conduct has been the
subject of at least seven actions. Once again, the report’s omission of easily available facts distorts the
story it tells.*

47 Hoffman report, page 10, pdf page 25.
48 Hoffman report, pages 58-60, pdf pages 73-75.

49 One of the associates whose name appears on the report, Ms. Heather Benzmiller, completed a fellowship that
appears to have been sponsored by Sidley Austin at the McArthur Justice Center. While Ms. Benzmiller was
completing her fellowship, Mr. Joseph Margulies, Associate Director of the Center, represented Mr. Zayn al Abidin
Mohamed Hussein, known as Abu Zubaydah. His interrogation became the subject of the Office of Legal Counsel
memos justifying an expanded view of permissible enhanced interrogation techniques. While we do not know the
nature of Ms. Benzmiller’s involvement, if any, in that representation, and we believe the representation was
important work, that relationship should have been disclosed. That is especially the case given the Center’s quite
small staff, which suggests Ms. Benzmiller would have been aware of the representation even if she was not
involved in it. Additionally, another associate who was listed on the brief and attended many of our interviews, Mr.
S. Yasir Latifi, was an intern at WilmerHale, counsel to the APA, for two years prior to attending law school.
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Conclusion

Mr. Hoffman asserts that he set out to “follow the evidence” wherever it led him. If that was
indeed his aim, he failed. He omits key evidence, misstates facts, makes assertions backed by no evidence,
and draws conclusions about intent and motives that are based on his own inferences rather than facts.
Far from conducting an objective review, he has created a brief to support the charges leveled by those
who attacked us and, more generally, attacked the role of psychologists in military interrogations. His bias
has done untold damage to individual reputations and careers, and to the profession.

That damage has been compounded by the APA’s wholly uncritical acceptance of the report, its
refusal to give those attacked a meaningful opportunity to respond, and its lack of any due process before
taking actions on the basis of the report. We urge those of you concerned about our profession to press
the APA to review the Hoffman report with the rigor we would hope all psychologists would apply to any
document, much less one with such drastic consequences.

Most importantly, given that so many questions remain, a fair process is necessary to review the
report, hear both sides, and separate fact from fiction. This process should not involve those in the APA
governance structure or those who by word or action have already taken sides. Rather, it should involve
a truly neutral third party such as a respected former judge without political leanings.

Please join us in requesting that the APA Board meet with those individuals most deeply
affected by the report, along with their legal counsel, in order to work out a mutually acceptable process
for moving forward to achieve a fair resolution. (We have supplied the Board members’ email addresses
and the text of a suggested email to them in a separate cover letter to this document.)

We are in the process of drafting a more complete reply and will publish that as soon as possible.>°
In the meantime, we suggest that anyone who wants to read more about these issues can begin with the
government investigations into detainee abuse set forth above, none of which support Mr. Hoffman’s
version of the truth. In particular, the Senate Armed Services Committee and Church Reports provide an
excellent context in which to view Mr. Hoffman’s factual inaccuracies.®!

For ease of reference, we have attached and highlighted the relevant portions of documents that
we have referenced. Here we also provide links to the full text of those documents where appropriate.

0 That reply will also list the many documents that appear in duplicate in Mr. Hoffman’s binders, or lengthy
documents that were unnecessarily included. We believe that, once those documents are stripped out, the
relevant time periods made clear, and the CIA references deleted, Mr. Hoffman’s report rests on very thin support.
51 Condensed Public Broadcasting Timeline of selected reports; Senate Armed Service Committee Report; Church

Report.
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U.S. Depaﬁmant of Justice

Office of Legal Counsel

Office of the Assistant Attorney General Washington, D.C. 20530
December 30, 2004

MEMORANDUM FOR JAMES B. COMEY
DEPUTY ATTORNEY GENERAL

Re: Legal Standards Applicable Under 18 U.S.C. §§ 2340-23404

Torture is abhorrent both to American law and values and to international norms. This
universal repudiation of torture is reflected in our criminal law, for example, 18 U.S.C. §§-2340-
2340A,; international agreements, exemplified by the United Nations Convention Against Torture
(the “CAT")"; customary international law?; centuries of Anglo-American law’; and the
longstanding policy of the United States, repeatedly and recently reaffirmed by the President.*

This Office interpreted the federal criminal prohibition against torture—codified at 18
U.S.C. §§ 2340-2340A—in Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-
23404 (Aug. 1, 2002) (“August 2002 Memorandum™). The August 2002 Memorandum also
addressed a number of issues beyond interpretation of those statutory provisions, including the "
President’s Commander-in-Chief power, and various defenses that might be asserted to avoid
potential liability under sections 2340-2340A. See id. at 31-46.

Questions have since been raised, both by this Office and by others, about the

" Convention Against Torture and Other Cruel, Infuman or Degrading Treatment or Punishment, Dec. 10,
1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85. See aiso, e.g., International Covenant on Civil and Political -

Rights, Dec. 16, 1966, 999 UN.T.S. 171.

? fthas been suggested that the prohibition against torture has achieved the status of jus cogens (i.e., a
pereraptory norm) under international law. See, e.g., Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 714
(9th Cir. 1992); Regina v. Bow Street Metro. Stipendiary Magisirate Ex Parte Pinochet Ugarte (No. 3}, [2000) | AC
147, 198, see also Restatement (Third) of Foreign Relations Law of the United States § 702 reporters’ note 5

* See generally John H. Langbein, Torture and the Law of Proof: Europe and England in the Ancien Régime
{1977).

* See, e.g., Statement on United Nations International Day in Support of Victims of Torture, 40 Weekly Comp.
Pres. Doc. 1167 (July 5, 2004) (“Freedom fiom torture is an inalienable human night . . . .”); Statement on United
Nations International Day in Support of Victims of Torture, 39 Weekly Comp. Pres. Doc. 824 (Juze 30, 2003)
(“Torture anywhere is an affront to huruan dignity everywhere.”); see also Lefter of Transmittal from President
Ronald Reagan lo the Senate (May 20, 1988), in Message from the President of the United States Transmitting the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, S. Treaty Doc. No.
100-20, at iii (1988) (“Ratification of the Convention by the United States will clearly express United States
opposition fo torture, an abhorrent practice unfortunately still prevalent in the world today.™)

T


Bonny
Highlight


CHART REFERENCE 2




U.S. Department of Jusuce

" Office of Legal Counsel

Office of the Assistant Attorney General _ Washington; D.C. 20530

February 4, 2005

Honorable William J. Haynes II
General Counsel -

Department of Defense

1600 Defense Pentagon
Washington, D.C. 20101-1600

Re: Memorandum for William J. Haynes II, General Counsel of the Department of
Defense, from John Yoo, Deputy Assistant Attorney General, Office of Legal
Counsel, Re: Military Interrogation of Alien Unlawful Combatants Held Outside
the United States (March 14, 2003) (“March 2003 Memorandum™)

Dear Jim:

In December 2003, then-Assistant Attorney General Jack Goldsmith advised you that the
March 2003 Memorandum was under review by this Office and should not be relied upon for any
purpose. Assistant Attorney General Goldsmith specifically advised, however, that the 24
interrogation techniques approved by the Secretary of Defense for use with al Qaeda and Taliban
detainees at Guantanamo Bay Naval Base were authorized for continued use as noted below. I
understand that, since that time, the Department of Defense has not relied on the March 2003
Memorandum for any purpose. I also understand that, to the extent that the March 2003
Memorandum was relied on from March 2003 to December 2003, policies based on the
substance of that Memorandum have been reviewed and, as appropriate, modified to exclude
such reliance. This letter will confirm that this Office has formally withdrawn the March 2003
Memorandum. :

The March 2003 Memorandum has been superseded by subsequent legal analyses. The

- attached Testimony of Patrick F. Philbin before the House Permanent Select Committee on
Intelligence, July 14, 2004, reflects a determination by the Department of Justice that the 24
interrogation techniques approved by the Secretary of Defense mentioned above are lawful when
used in accordance with the limitations and safeguards specified by the Secretary. This also
accurately reflects Assistant Attorney General Goldsmith’s oral advice in December 2003. In
addition, as I have previously informed you, this Office has recently issued a revised
interpretation of the federal criminal prohibition against torture, codified at 18 U.S.C. §§ 2340-
2340A, which constitutes the authoritative opinion of this Office as to the requirements of that

“statute. See Memorandum for Deputy Attorney General James B. Comey from Daniel Levin,
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Actmg A351stant Attorney General Ofﬁce of Legal Counsel, Re: Legal Standards Appllcable

Under 18 U.S.C. §§ 2340- 2340A (Dec. 30 2004) (copy attached).

Please let us know if we can be of further assistance.

Sincerely,

Daniel Levin
Acting Assistant Attorney General

Attachments
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2. The Withd:awal of the Yoo Memo

Goldsmith’s reaction to the Yoo Memo was that it was “deeply flawed,”®
~and his immediate concern was that the Defense Department might improperly
rely on the opinion in determining the legality of new interrogation techniques.®
The broad nature of the memorandum'’s legal advice troubled him because it could
have been used to justify many additional interrogation techniques. As he later
explained in an email to other OLC attorneys, he saw the Yoo Memo as a “blank
‘check” to create new interrogation procedures without further DOJ review or

‘approval.®’

Accordingly, Goldsmith telephoned Haynes in late December 2003 and told
him that the Pentagon could no longer rely on. the Yoo Memo, that no new
- interrogation techniques should be adopted without consulting OLC, and that the
military could continue to use the noncontraversial techniques set forth in the
Working Group Report, but that they should not use any of the techniques
requiring Secretary of Defense approval without first consulting OLC. Having

85 -told us that after Goldsmith read the Yoo Memo, he told her it was “riddled with

error.”

&a Goldsmith told us that he approached his review of the Yoo Memo with great caution,
because he was reluctant to reverse or withdiraw a prior OLC opinion. In reviewing the
memorandum, he did not intend to identify any and all possible errors, but was looking for the
“really big fundamental mistakes that couldn’t be justified and that were perhaps unnecessary.”

87 Philbin responded to that email as follaws:

s March memorandum was not a blank check at least as of the timeF
started work at DoD OGC {Summer 2003) because I told her to make sure

at they did not go beyond the Rums{eld approved procedures and did not rely on
the memo. This was only an oral caution but please dg not sell us short by ignoring

1t.

Goldsmith answered as follows: “I'm not selling anyone short — It’s just that Haynes said
he heard nothing about that advice.” :
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Goldsmith left the Justice Department on July 17, 2004, before he was able
to finalize a replacement for the Yoo Memo. On July 14, 2004, then Associate
Deputy AG Patrick Philbin testified before the House Permanent Select Committee
on Intelligence as to the legality of the 24 interrogation methods that had been
approved for use by the Defense Department. Sometime thereafter, the Defense
Department reportedly informed OLC that it no longer needed a replacement for
the Yoo Memo. '

5. The Withdrawal of the Bybee Memo

On June 8, 2004, the Washington Post reported that “[ijn August 2002, the
Justice Department advised the White House that torturing al Qaeda terrorists in
captivity abroad ‘may be justified,” and that international laws against torture
‘may be unconstitutional if applied to interrogations’ conducted in President
Bush’s war on terrorism, according to a newly obtained memo.” On June 13, the
Washington Post made a copy of the Bybee Memo available on its web site.

Up until this time; Goldsmith’s focus had been on the Yoo Memo, rather
than the Bybee Memo. Shortly after the Bybee Memo was leaked, Goldsmith was
asked by the White House if he could reaffirm the legal advice contained in the
Bybee Memo. Because the analysis in that document was essentially the same as
the Yoo Memo, which he had already withdrawn, Goldsmith concluded that he
could not affirm the Bybee Memo. He consulted with Comey and Philbin, who
agreed with his decision, and on June 15, 2004, Goldsmith informed Attorney
General Ashcroft that he had concluded that the Department should withdraw the
Bybee Memo. Although Ashcroft was “not happy about it,” according to
Goldsmith, he supported the decision. The following day, June 16, 2004,
Goldsmith submitted a letter of resignation to become effective August 6, 2004.

Later that week, Goldsmith notified the White House Counsel’s Office that
he was planning to withdraw the Bybee Memo. According to Goldsmith, this
caused “enormous consternation in the Executive Branch because basically they
thought the whole program was in jeopardy,” but the White House did not resist
his decision. ' ‘ :

-121 -
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use” at Bagram.!”” That list included the use of “safety positions,” "sleep adjustment,” “sensory
overload,” invading a detainee’s personal space to “increase psychological discomfort,” “dietary
manipulation,” adjusting temperature or introducing an unpleasant smell to “create moderate
discomfort,” and using blacked out goggles as an interrogation technique.'’*°

D. Special Mission Unit Task Force Interrogation Polices (U)

Prior to March 2004, however, each operated under a distinct interrogation SOP. On March 26,
2004 the SMU TF implemented a single interrogation policy that covered SMU TF operations in
both Iraq and Afghanistan.'™"

- The March 26, 2004 SMU SOP authorized 14 “interrogation techniques” not
explicitly listed in FM 34-52, including use of muzzled dogs, “safety positions (during
interrogations),” sleep adjustment/management, mild physical contact, isolation, sensory
overload, sensory deprivation, and dietary manipulation.!”*

- According to the Church Special Focus Team Report, the March 26, 2004 SMU
TF SOP included a larger number of interrogation techniques outside of FM 34-52 than the SOPs
of any other military organization at the time.!”* In fact, many of the techniques in that SOP had
been abandoned by conventional forces in Afghanistan months earlier, after CENTCOM
identified legal concerns with the techniques.1734 Although the authority in the March SOP to
use “muzzled dogs” was rescinded on April 22, 2004, the remainder of the techniques remained
authorized until May 6, 2004, when GEN John Abizaid, the CENTCOM Commander, suspended
use of all non-FM 34-52 techniques.'”*® The Church Special Focus Team report said the
techniques were suspended as a result of detainee abuse at Abu Ghraib.'>® GEN Abizaid stated

172 CITF-180 SJA Memorandum for Record, CJTF-180 Detainee Operations Standard Operating Procedures
(March 27, 2004).

1730 Ibld.

171 Church Special Focus Team Report at 15.

1m The 14 techniques were the use of military working dogs, safety positions (during interrogations), use of

blackened goggles/ear muffs during interrogation, sleep adjustment/sleep management, use of female interrogators,
sensory deprivation, sensory overload, change of environment/ environmental manipulation, diet manipulation, use
of falsified documents or reports and deception, use of individual fears, use of isolation, fear of long-term
incarceration, and mild physical contact. Battlefield Interrogation Team and Temporary Screening Facility Standing
Operating Procedures (SOP), Change 2 Dated May 18, 2004.

Y73 Church Special Focus Team Report at 15.
174 Thid.

173 Ibid. at 16, Memorandum from SMU TF Commanding General to USCENTCOM,_Request
for Use of Interrogation Technigues (May 27, 2004); CENTCOM/SOCOM Briefing to Committee Staff (December
21, 2007).

178 Church Special Focus Team Report at 16.

222
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UNCLASSIFIED

was based in part on interrogation techniques
being used at the time by units in Afghanistan.
On August 18, 2003, the Joint Staff's Director for
Operations (J-3) sent s message requesting that
the SOUTHCOM Commander provide a team of
experts in detention and interrogatioa operations
to provide advice on relevant facilities and opera-
tions in Iraq. As a result, from August 31 to
September 8, 2003, the Joint Task Foree
Guantanamo (FTF-GTMO) Commander, Major
General Geoffrey Miller. led a team to assess inter-
rogation and detention operations in Iraq. One of
his principal observations was that CJTF-7 had
*no guldance specifically addressing interrogation

‘
policies and authorities disseminated to units®
under its command. &:

{U) To rectify this apparent prol
CJTF-7 Commander, Lieutenant Ge T
Sanchez, published the first CJTF-
policy on September 14, 2003,

A/518 draft policy noted above, con
uunedsomein techniques in use in
, LTG Sanchez and his staff
theGenevaCommtims
in Ireq, and thoroughly
CJTF-?pollcyforwnplhmewlth

the Conventions prior to its approval.
(U) After reviewing the September policy

once it was issued, CENTCOM's Staff Judge
Advocate considered It overly aggressive. As a
result, CJTR-7 promulgatadarevlsedpoli:yon

On May 13, 2004, CJTF-7 lssued
revised interrogation policy, which
in effect today. The list of approved tech-
niques remained identical to the October 2003

policy; the principel change from the previous pol-

icy was to specify that under no circumstances
would requests for the use of certain techniques
be approved. While this policy is explicit in its

- prohibition of certain techniques, like the earlier

policies it contsins several ambiguities, which -

- although they would not permit abuse - could

obscure commanders' oversight of techniques
being employed, and therefore warrant review
andcou'ecdm. (The detalls of these ambiguities
remain classified, but are discussed in the main
body of this report) As noted sbove, in June 2004
this policy was adopted for use in Afghanistan.

(U) Subsequent to the completion of this

AR
UNCLASSIFIED ¢ Exsoutive Summary

OFFICE OF THE SECRETARY OF DEFENSE

DOD JUNE
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OFFICE OF THE SECRETARY OF DEFENSE

report, we were notified that the Commander,
Multi-national Forces Iraq (MNF-I). General
George W. Casey, Jr., had approved on January 27,
2005 a new {nterrogation policy for Iraq. This pal-
icy approves a more limited set of techniques for
use in Iraq, and also provides additional safe-
guards and prohibitions, rectifies ambiguities, and
- significantly - requires commanders to conduct
training on and verify implementation of the poli-
cy and report compliance to the Commander,
MNE].

(U) Guantaname Bay, Cuba

(U) In GTMO, we found that
beginning of interrogation operation

ent, interrogation policies were effif
inated and interrogators clog
Pondﬂ with minor exceg

actors, including strict command over-
sight and effective leadership, adequate detention
and interrogation rescurces, and GTMO's secure
location far from any combat zone, And although

“
UNCLASSIFIED ¢ gxecutive sSummary

UNCLASSIFIED

conditions at GTMO were initlally spartan, rely-
ing on improvised interragation booths and pre-
existing detention facilitles (! X-Ray,
constructed in the 1990s to

Haitian refugees), these
improved over time. The pd

, with its well-developed mndnrd
procedures and clear lines of sutherity,

0
Q) effective coordination.

(U) In light of miiitary police participation
in many of the abuses at Abu Ghraib, the rele-

tionship between military police (MP) and mili-
tary intelligence (MI) personnel has come under
scrutiny. Under the GTMO model of MP/MI rela-
tions, military police work closely with military
intelligence in helping to set the conditions for
successful interrogations, both by observing
detainees and sharing observations with inter-
rogators, and by assisting in the implementation
of interrogation techniques that are employed
largely outside the interrogation room (such as
the provision of incentives for cooperation). When
conducted under controlied conditions, with spe-
cific guidance and rigorous command oversight, as
at GTMO, this is an effective model that greatly

OFFICE OF THE SECRETARY OF DEFENSE

DOD JUNE
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Interrogation techniques banned in Iraq

Tuesday, May 18, 2004 Posted: 1:28 PM EDT (1728 GMT)

BAGHDAD, Iraq (CNN) -- The U.S.
military will not use certain
prisoner interrogation techniques
in Iraq following the Abu Ghraib
prison scandal, Pentagon officials
said Friday.

Among the tactics barred are sleep and
sensory deprivation and keeping prisoners
in stressful positions for periods of time.

According to the military, none of the tactics
-- which required the approval of the
commanding general before use -- had
been requested in Iraq.

Gen. Ricardo Sanchez, commander of U.S.
forces in Iraq, completed a review this week
of approved interrogation techniques for
detainees in Iraq, in the wake of concern
and criticism that they violate the Geneva
Conventions, two senior defense officials
told CNN Friday.

Seven U.S. soldiers have been charged
with abusing prisoners at Abu Ghraib prison
near Baghdad. Three of the soldiers face
general courts-martial arraignments
Thursday, a session used for felony-level
offenses. A fourth soldier faces a special
court-martial -- the military equivalent of a
civilian misdemeanor court -- on
Wednesday.

On Capitol Hill on Thursday, top officials
acknowledged some of the techniques
under review could violate the Geneva
Conventions.

Also Friday, the ranking U.S. military leader
in Afghanistan announced changes at the
main detainee camp at Bagram.

Lt. Gen. David Barno, who leads the
Combined Forces Command in
Afghanistan, confirmed he is "in the midst of
putting out some new policy guidance" to
underscore a mandate of "treating all of our
detainees with dignity and respect."

Barno, speaking at a policy forum in
Washington, said a newspaper's report of
mistreatment of an Afghan police colonel in
U.S. custody was the "first indication" he
had of any problems among detainees.

He said the new policy guidance is intended
to "make sure those rules are enforced
across all our operations in Afghanistan."
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About 300 detainees
are freed from |E
Baghdad's Abu Ghraib
prison.

#PLAY VIDEO

Spc. Jeremy Sivits has
given U.S. officials a
detailed statement
describing instances of
abuse at Abu Ghraib prison.
#PLAY VIDEO

An Army investigation
is focusing on whether
the military intelligence
unit at Abu Ghraib
encouraged abuse.
#PLAY VIDEO

RELATED

Gallery: Reaction to
the abuse photos |E

Gallery: Abuse at Abu
Ghraib |E
prison (Contains
graphic content.
Viewer discretion advised.)
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He did not describe any shortcomings the

new guidance will address. « Gallery: Soldiers charged

Prisoners released » Taguba: No direct order
* FindLaw: Taguba Report
» Timeline: Iraq abuse case

U.S. authorities released 293 prisoners
Friday from the prison near Baghdad, the
first mass prisoner release since images of « Inhofe: Prisoners 'terrorists'
abuse at the hands of the U.S. military
surfaced several weeks ago.

« Soldier's attorney disputes abuse
claims

Earlier, officials had said 315 prisoners
were freed, but Brig. Gen. Mark Kimmitt
said the release of 22 prisoners was

YOUR E-MAIL ALERTS

delayed.
Kimmitt told reporters Friday that the next O Donald Rumsfeld
prisoner release will be next Friday.
n . O Iraq
"We anticipate 475 prisoners to be
released. Twenty-two prisoners delayed O Abu Ghraib

today are expected to be released on May

21st," he said.
Activate |or CREATE YOUR OWN

Hundreds of Iraqis gathered around the
prison after hearing about the imminent Manage alerts | What is this?
prisoner release. The first bus, with about
70 released prisoners, left Abu Ghraib
around 9:20 a.m. (1:20 a.m. ET) heading
toward Baghdad. The other four buses emerged hours later -- one headed to Fallujah
and the other three to Ba'qubah, coalition officials said.

About a week ago, there were about 3,800 prisoners at Abu Ghraib. The new U.S.
commander of detention operations in Irag, Maj. Gen. Geoffrey Miller, said he plans to
reduce that number to somewhere between 1,500 and 2,000.

Miller took over for Brig. Gen. Janis Karpinski, who was relieved of duty on January 17,
a day after the coalition military announced an investigation into abuse in the prison.

Seven soldiers face criminal charges in the abuse case, and four of them have been
formally referred for court-martial. (Full story)

Photos of the abuse have prompted outrage -- particularly in the Arab world -- and led
to days of hearings on Capitol Hill.

The Army has been investigating the treatment of prisoners at Abu Ghraib since
January, but the case erupted last month when CBS broadcast graphic photographs of
American troops posing for photographs with naked, hooded prisoners.

Defense Secretary Donald Rumsfeld has been criticized for not alerting the president
and Congress sooner about the pictures.

Lawmakers are focusing on how high up the chain of command culpability for the
abuse goes.

While Rumsfeld and other Pentagon officials have described the abuse as an
aberration, some lawmakers have suggested in their questions that the military police --
who acted as guards for the prisoners -- may have been taking their cues from military
intelligence.

The author of a military report on Abu Ghraib, Maj. Gen. Antonio Taguba, has also
questioned the role of military intelligence at the prison. But he told a Senate panel
Tuesday that there were no "direct orders" or written policies that sanctioned the abuse
of prisoners.

CNN's Ed Henry, Joe Johns, Ted Barrett and Steve Turnham contributed to this
report.
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between--and 1 understand this can be a slippery slope--
detainees who may have general knowledge of enemy plans and
detainees who we have reason to believe may have knowledge of
an imminent terrorist operations?

I know that there are circumstances in the so-called
ticking time bomb case, where in other countries which attempt
to live by the rule of law the standards of what can--of the
nature of an interrogation of a detainee, can be quite simply
more aggressive if there is a conclusion, reasonably arrived
at, that the detainee has knowledge of the allegorical ticking
time bomb, and if you break that detainee you can stop the bomb
from exploding.

Do our procedures now allow for those kinds of
distinctions?

Admiral Church. I will try to answer that, sir. The policy,
the doctrine, the approved interrogation techniques, would not
change based on what you know the intelligence, the value of
the intelligence of the detainee. What might change is the
interrogation plan of how you approach that, how you might use
techniques iIn combination to try to get the information you
use, and each interrogation plan might be different.

I doubt that you would waste much time on somebody who was
of little intelligence value, but you would probably spend a
lot of time on somebody who had actionable intelligence that
might save lives.

Senator Lieberman. Thank you, Admiral.

My time is up. Thanks, Mr. Chairman.

Chairman Warner. Thank you, Senator.

Senator McCain.

Senator McCain. Admiral, thank you for your report.

Are all of the interrogation techniques now in keeping with
international law and with treaties that the United States of
America is signatory to?

Admiral Church. Yes, sir.

Senator McCain. In your mind there is no doubt?

Admiral Church. There is no doubt in my mind.

Senator McCain. Is there in your mind a difference in the
status of a Taliban prisoner who was captured in the war in
Afghanistan and that of a terrorist who was apprehended in
Omaha, Nebraska?

In other words, is the Taliban guy, fighter, eligible for
the Geneva Conventions for the Treatment of Prisoners of War,
and is the terrorist caught in Omaha eligible?

Admiral Church. The latter is. The first, as you remember
from the President®"s----

Senator McCain. The latter is eligible for Geneva
Conventions?

Admiral Church. A terrorist caught in the United States?
well, 1 am sorry--—-

Senator McCain. Is he eligible for----

Admiral Church. He is not a prisoner of war, so he would
not fall into that category.

Senator McCain. Okay. Is the Taliban prisoner fighting for
the then-government of Afghanistan eligible for Geneva
Conventions for the Treatment of Prisoners of War?

Admiral Church. As you will remember, the President said
that the Taliban had not conducted themselves in a manner that
they would be considered parties to the Geneva. So the answer
to your question is no, sir.

Senator McCain. So the President of the United States has
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New York Times Article, Army Limits Tactics in Interrogations, April 2008

This article can also be accessed through our reference list (number 7), on our website, or by cutting and
pasting the link below:

http://www.nytimes.com/2005/04/28/politics/in-new-manual-army-limits-tactics-in-
interrogation.html?_r=3
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-SECREFANOFORN—

SUMMARY OF FINDINGS & RECOMMENDATIONS

(U) In this section I review my major findings and overarching recommendations. Specific
findings and recommendations are included throughout the report.

NOTE ON APPLICABLE POLICY

(U) In my assessment of the specific allegations of abuse and CISOTF-AP detention operations,
I considered relevant regulatory and policy guidance, including:

o CJTF-7 FRAGO 749, controlling CITF-7 policy regarding detention operations;
o CIJTF-7 Interrogation and Counter-Resistance Policy memorandum, dated 12 October 2003°;
e CJTF-7 Interrogation Policy memorandum, dated 14 September 2003 (rescinded);

o AR 190-8 and relevant provisions of the Geneva Conventions to provide minimum standards
of humane treatment, incorporated into CJTF-7 policy by FRAGO 749.

These policies are discussed in detail in PART I

>

MAJOR

2. (SANB CJSOTF-AP

s¢ were not internment facilities, i.e. facilities intended for long-term
detention, but rather temporary facilities to elicit tactical intelligence coincident to capture.
These facilities at least met the minimum standards for tactical interrogation facilities, except as
noted below. OnlylllllMfacility remains in operation at this time.

} On 13 May 2004, the Commander of CJTF-7 issued a new CJTF-7 Interrogation and Counter-Resistance Policy.
This new policy superseded the 12 October 2003 policy. The 13 May 2004 policy specifically prohibits the use of
six interrogation techniques, including Sleep Management, Stress Positions, Change of Scenery, Dietary
Manipulation, Environmental Manipulation, and Sensory Deprivation. In all other respects the 13 May 2004 policy
is identical to the 12 October 2003 policy. Because the new 13 May 2004 policy was not in effect during the
relevant time period preceding the initiation of this investigation and for the sake of clarity, the 12 October 2003
policy will be referred to as the controlling CJTF-7 policy throughout this report.
A '
~SECRET/NOFORN
) Final - 08 November 2004

DOD JUNE 7

DOD054977
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MNF-I SOP—Portions still CLASSIFIED.

Available here: https://wikileaks.org/detaineepolicies/doc/US-DoD-MNFI-Interrogation-Policy-2005-01-
27.html
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COMBINED FORCES COMMAND - AFGHANISTAN
lUBUhAHmuNEﬂAN
AP AE. 09358 .

STATEMENT OF MILITARY PURPOSE AND NECESSITY; The. citizeéns. of Afghamslan
rerndin CEC-A's ceriter of gravity, CFC-A personnel-have'd’ l‘esponslbllrtyvlo treat al
Afghani citizens with utmost respect and courtesy. This moraland legat oblngahan asa
member of the United States and Coalition rmed forces is necassary to ensure the
partriership of the Afgham peoplé in CFC-A's counterinsurgency campaign.. The
requirements set forth th paragraphs 2 and 3 are essential to preserving U.S,  Host
Nation (HN) refations, combined operations. betwaen U.S. and t‘rtendiy forces; and:to.
maintaify good ordet and disciplina and protect human rigms withiii. the CFC:A AOR:
This General Order Nurnber 2 underscares conduct which is: prejudicial to the .
rainterance of. good order-and disciptine of EFC-A forcas and: ensures the appropnate
levet of policy umfonnity throughout the CFC-A AOR.,

-AUTHORITY: Titla 10 United States-Code, Section 164 (¢} and the Uniformi Code. of
Military Justice (UCMJ}, Title 10 United States Cade, Sections: 801-940

1. APPLICABILITY: This General Order Number 2 is applicable th-all United States
(U.S:) military-personnel; all U.S: civilians serving with, employed by, or-accompanying.
the Ammed Forces of the United States;-and all Coalition Forces While prasanit anywhere:
in the CFC-A AOR.. All altefnative: of less restrictive guidarce with regard:io detainge
and PUC handling in Combined Joint Operating. Are&Afghamstan ara hereby. revoked
JSOTF forces and all forces operating under GFC-A command in CJOA-A will fully
comply with the letter and intent of this palicy. All CFC-A military and tivillan personnel
will be briefed an this order NLT 1.Jun 04, This order suppleéments USCENTCOM
General Order Number 1A and CFC-A General Order Number 1. This:Generai Order:
Number 2 reflects the tact: thet the Afghan people remain the center of grawty ofiour
operations, and that we remain guests in their country as we conduct a colinter-
insurgency campaign in ‘partnership with them.

2. GENERAL REQUIREMENTS!

a. All detainees collected as a result.of Coalition operations in' Combined Joint
Qperations Area-Afghamstan (CJOA-A} will be treated with dignity and respect. Any
potential intelligence value from detainess will remain subsrdinate and secondary ta
treating all detalnees with dignity and réspect.

DOD JUNE 2209
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" GENERAL ORDER NUMBER 2 (GO-2)

b. Al detamees wilt ba considered as potenﬁal supporters of the Afghan Transitionat
Authority (ATA) and the Coalition until substantiaj evidence is clearly established
otherwise. Treatment of detainees will reflect this charactarization at all times.

3. REQUIREMENTS ¢ PRQHIBITEB ACTIVITIES: The specrﬁc requirements and
prohibited activities listed: in this document supplement and.are in addition to.those
activities specifically progcribed by USCENTCOM General: Order 1A and CFC-A"
General Order 1.

a. Detameas will not be held &t remate detainment sites for processing. beyond 96
hours froim time of detainment. Exceptions to this rule require: COMJTF 76 approval
at the: Major General level, and Is. non-delegab!e Undar no circumstances will
detainees be heid oiitside the Bagram Collection Point (BCP) cumulatively beyond
‘one week (168 hours). Detainees who éxcead this time imit will be unconditionalty
released, untess COMCFC-A personally deterrnines otherwise.

b. Intelligence questioning of detainees will be: conducted strictiy AW the Geneva
Conventions. Physical-abuse of any type, any form of imentional humullatlon. varbal
abuse, or. depnvatlon of sleap, food or water are explicitly forbidden. Intelligence
value remains secondary to treating all detainees humanely with a-view toithélr
ultimate rélease and reconciliation as a’ part of Afghanistan" s future.

¢. Detainees will not be completely stripped of their clothi ing at.any tlme with.
particular consideration given to Muslim sensitivities with regard to coveting of
private parts. Private parts will always remain egvered for all detainees. Sectrity:
wand type devices will be used to insure detainees are nat conoealmg wespons or
other dangerous-items in areas.that remain covered.. Body cavity searches will.not.
be performed unless security wand evidence indicates the presence of concedled.
ltems

d. Restraints on detairiees will be the minimum required by the tactical shuation and
threat. Hoods will not be used. Blindfolds.consisting of bandages, goggles ar like
items are permissible for limited perods of time to maintain operational security.
Blihdfolds will never be used to disorient detalnees or. deny Hght aver extended
periods, Flexcuffs will be used for limited periods only when detainees are judged a
threat to Coalition forces.

e, Photography will only be aflowed to record the identity of detainees while filly
clothed. Datainees wha become Persons Under Control {PUCs) may be
photographad over their exposed body [ess pmrata parts to astablish a record of
-8cars, pre-existing injurias, identifying marks, stc. At no time will the dignity of the
‘individual be compromised.

f, Any required medical examination of a detainee will be: aooompushed atthe BCP.

only. Exceptions will- -only be mada in the event of obvious injury requiring
immediate medical aid. Medical attention will never be denied, but medical exams:
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‘beyond immediate treatment needs of the detainee will be restricted to the BCP
only.

‘g Detainees undergoing medical exams at the BCP will be fully informed. ofthe.
purpose-and:nature of the: exam in a language:they understand. . Alt medical
procedures will be fully explained prior to initiation;

h. Infemgatlons will be conducted by trainad and cartrﬁed military intelfigerice.
.personnel only.- Adalfmal CJOA-A-wide certification traming of allin-country military
inteligence interro  will ba completed under CUTF-76 contral NLT 15 Jun 04
with update reports to CF’C—A when aocompllshed Thie concept: of using other-
elements {e.g. military police, guards) to "sofien up” detainees prior to mterrogatuon
'is absolutely prohibited. No interrogation techniques will take precedénce over
treating all detsinges: with dignity- and respect,

i Allindividuals participating in quesmmng detainees anre.prohibited from
-cahcealing theélr identities from the detainees being quastloned fo clude by -
wearing masks, causing the detainee to be biindicided of in the dark dunng
interrogations, or- by co;u;aaalmg themselves in any other way.

.. Interpreters interacting with detainees will be tralned and counseled.an their duties
to set a proper tane of professionalism, dignity and respect during allinteractians
with detainees.. Laughter; taunting; seeking-detdinee embarrassment:orhumiliation
as aformof iwerage iz.absclutely prohibited. Coaliion scldiers.and leaders will be
held accountable‘forthe demeanor and perfarmance to stnndarda of their
interpreters.. Frequent cross-checks of imerpreter.transtation are required.

k. Photography of detainges, holding facilities, intarrogations, and the BCP are
expressly forbidden except as noted above far identity and documentatnon purposes.
Personal possession of cameras or- phiotography equipment of any type is:prohibited
on.the grounds. of any detaines haiding.or transfer facility. Detainees wilknotbe:
photographed by sefvice miembers arcivillans during the course of any milltary
‘operations at any time.

4. PUNITIVE ORDER: Paragraph 3 of this Gsneral Order Number 2is; pumtlva
Parsons subject to the UCMJ may be punished thereunder. Civilians semng with;
employed by, or. accompanying the Anmed Forces of the United States:in the:CFC-A |
AOR may face criminal prosecution or adverse adiministrative action for: violation of this
‘General Opder

5. INBIVIDUAL DUTY: Al persans, military and civilian, subject to thas Generat Order.
‘Numbier 2 are charged with the individuat duty to become famillar with and respect the
laws, reguiations, ang customs-of Afghanistan insofar as they do not interfere with the
execution of their official duties. . Acts of disrespect or violations of Afghan law,
ragulation or customs: may be punished under applicable criminal statutes and
administrative regulaﬂcns
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8. UNIT COMMANDERRESPONSIBMT’Y Cammanders. Sewnty Assistance Office
.Chiafa, aind military/civilian superviscrs are charged with ensuring that all persannel are
brieféd on. the prohibitions arid requirements of this General Order Number 2.
Commanders and supervisors are expected fo enforca both the Ietter and the spirit of
this General Order.

7. EFFECTIVE DATE / EXPIRATION: This Generat Orderis. af’fechve immediatety and
will: expire only? when rescinded by Commander, Combined Forces Command ~
Afghanistan or higher autharity.

p s

DAVID W. BARNO
Liesutenant General, USA
Commanding
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CAMP DELTA SOP-Marked FOR OFFICIAL USE ONLY

Available here: http://www1.umn.edu/humanrts/OathBetrayed/sop_2004.pdf
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According to Brandon, Wyatt stated that stress positions were a
commonly used technique at GTMO. Stephenson and the OSC both told
the OIG that they understand that this was an approved technique for
the military. However, military documents indicate that stress positions
were not approved at that time. Although “stress positions (like standing)
for a maximum of four hours” was on the list of approved counter
resistance interrogation techniques permitted at GTMO under the
memorandum approved by Secretary Rumsfeld on December 2, 2002,
that list was rescinded on January 15, 2003.209 On April 16, 2003,
Secretary Rumsfeld approved a new list of permissible techniques for use
at GTMO that did not include “stress positions.”

This incident again illustrates the inadequacy of the guidance
provided to FBI agents regarding what techniques were approved for use
by the military and how the agents were to conduct themselves in joint
interrogations. The FBI agents thought that this was an approved
military technique; they apparently were not aware that the Secretary of
Defense had rescinded his approval of stress positions 9 months before
the Al Qarani incident took place. According to the Church Report, short
chaining was a form of stress position, a technique that was removed
from the pre-approved list in January 2003. Yet, the military at GTMO
apparently did not consider short-shackling to be a prohibited “stress
position” at least until May 2004, when the military commander at
GTMO prohibited this practice. Church Report at 168.

Although the FBI’s May 2004 Detainee Policy had not yet been
issued, the FBI agents involved in this matter told us they knew they
should not engage in techniques that would be prohibited in the United
States. However, it was not clear what an agent should do if another
agency'’s interrogator utilized such a technique without the prior
agreement of the FBI agent. Moreover, there was no evidence that
Brandon knew in advance that Wyatt would put Al Qarani in a stress
position. Under the circumstances, we did not find that Brandon
violated any FBI policy in connection with Wyatt’s conduct. However, we
are troubled by the fact that Brandon and Stephenson did not recognize
more quickly that Wyatt’s conduct was inappropriate for an interview in
which the FBI was participating. Brandon and Stephenson should have
acted more quickly to object to the conduct and attempt to stop it.

209 Moreover, we believe there is very significant doubt that short chaining a
detainee to the floor would have been considered to be “like standing” within the
meaning of the December 2 memorandum.
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